MINUTES OF SPECIAL BOARD MEETING OF JANUARY 8, 1999

TOWNSHIP HALL, EASTPORT

The purpose of the special meeting was to discuss the lawsuit filed against the Township Planning Commission and East Bay Excavating, Richard and Nancy Ellison, by L. Tomlinson and Friends of Torch Lake and to discuss pending litigation due to zoning violations.

Present:  Schmidt, Parker, Leech, Norris, Hubbell.  Absent:  None

Also present: Planning Consultant Sullivan, Zoning Administrator Eckenberg, Planning Commission Chairman Russell, Township Attorney Turkelson, D. Strang, Nancy and Richard Ellison.

Supervisor Schmidt convened the meeting at 9:05 a.m. and stated the purpose of the meeting.

Eckenberg was requested to make comments.  Relating to the claim in the lawsuit that a time limit for construction has expired, Eckenberg stated he had made an administrative decision there was no violation as neither the zoning ordinance nor the site plan imposes a time limit for construction to begin at the East Bay Excavating project and since no building permit had been issued, no time clock was started.  Relating to the time the developers came for site plan review in December, he determined the proposal to amend the site plan fell under Section 18.01 which permits the Planning Commission to approve a site plan amendment when construction has not begun.  He noted the Zoning Ordinance provides that persons, who do not agree with administrative decisions, can appeal to the Zoning Board of Appeals.  Norris stated the Ordinance requires a permit before activity can begin and inquired whether the Zoning Administrator had issued a permit or had permitted a violation since there has been activity at the site.  Eckenberg responded he has noted removal of vegetation and movement of inventory in and out and stated his judgement was, and is, that construction has not started.  Norris stated she disagreed with Eckenberg’s interpretation of Zoning Ordinance Section 18.11.

Sullivan was requested to make comments.  He stated he had not thoroughly reviewed the site plan prior to the meeting as he did not feel the Planning Commission could act on the site plan at that meeting due to concerns with the process and the need for review by other agencies.  Based on the changes to the site plan, he felt there should be a review by the other agencies.  He acknowledged there are areas in the Ordinance that needs to be improved to clarify some of the issues involved.  Leech stated her recollection of the Planning Commission meeting was that he had recommended a new site plan review but had not detailed his reasons and had not pressed the issue when reminded by Strang that construction has not begun.

Turkelson was asked for his comments.  He recommended the Board go into closed session.  Norris questioned the legality of going into closed session.  Turkelson stated he believed there would be an extreme detrimental financial effect if the Board did not go into closed session.  Norris requested that his statement be in the record.

It was moved by Schmidt and seconded to go into closed session with roll call vote of Ayes by Leech, Parker, Schmidt, Hubbell and Norris and no Nay votes.  Sullivan, Eckenberg and Russell were asked to join the Board and Turkelson in closed session.  N. Ellison asked they be permitted to join the closed meeting and was denied.  Strang felt if Ellison’s were denied access to the meeting, members of the Friends of Torch Lake should also be denied.  Schmidt stated to his knowledge there were no members of the Friends of Torch Lake organization on the Board.  N. Ellison requested the Board members be polled under oath whether they are members.  Each one denied membership in the organization.  The Board went into closed session at 9:25 a.m. and the Board returned to open session at 10:10 a.m.

Schmidt reviewed the four options available.  1) Defend the lawsuit.  2) Stipulate a remand to the Planning Commission in a court document to which the Plaintiff would need to agree and the judge to sign.   3) The Planning Commission could decide to revoke the site plan due to administrative error.  4) The Ellisons could withdraw the site plan in question.  They would still have the site plan previously approved and the recorded Declaration of Easement would need to be corrected.  The Ellisons could come back to the Township at a later date for a new site plan review and the Township would waive application fees.  Further discussion was tabled.

Schmidt gave an update on the Pew case.  There was discussion.  It was moved by Schmidt, seconded, and passed unanimously that the Board accepts the recommendations of the attorney as stated in his letter of Dec. 30, 1998.

There being no other business, the meeting was adjourned at 10:30 p.m.  These minutes are subject to approval at the next regular Board meeting.

Doris Leech

Township

